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I. 
APPELLANT'S COUNSEL'S IMPROPER AND UNTIMELY 
WITHDRAWAL WAS EQTB DEFICIENT PERFORMANCE AND 
PREJUDICIAL. 
Appellee dismisses appellant's claim that Mr. Madsen's 
withdrawal constituted ineffective assistance of counsel as 
insufficient on the basis that appellant, a prisoner incarcerated 
in the Utah State Prison, was purportedly "sophisticated in 
knowing how to make application to the Court. ..." (Appellee's 
Brief, p. 15.) As the basis for this assertion, appellee points 
to certain papers appellant filed with the Court. What appellee 
fails to point out is that such papers were filed upon the advice 
of fellow inmates. Appellee is thus arguing that incarcerated 
inmates should have knowledge sufficient to effectively engaged 
in the practice of law. Such an argument is incredible. 
Along with claiming that incarcerated inmates have knowledge 
sufficient to enable them to effectively practice law, appellee 
also attempts to excuse Mr. Madsen's failure to comply with 
Rule 4-604(2), Code of Judicial Administration. At page 13 of 
appellee's Brief, appellee admits that usome of the technical 
aspects of subparagraph (2) were not followed ..." Appellee 
essentially wishes to excuse Mr. Madsen, an attorney licensed to 
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practice law, from failing to comply with the rules of procedure, 
which were established to protect the rights of individuals such 
as Mr. Penman, while in contrast Appellee argues that Mr. Penman, 
an inmate incarcerated in prison, should lose his constitutional 
right to appeal in spite of the fact that his attorney failed to 
preserve his appeal and failed to comply with the procedures for 
withdrawing. 
Appellee cites Rule 4-604 to claim that Mt]he Rule only 
requires the withdrawing attorney to file a notice of appeal if, 
in counsel's opinion, such action is appropriate. . . . " 
(Appellee's Brief, p. 14) (citations omitted). Appellee then 
postulates that " [b]ecause Madsen did not file a notice of 
appeal, it can only be assumed that he did not believe an appeal 
was appropriate." (Appellee's Brief, p. 14.) 
In making such an argument, appellee is advocating two 
mutually exclusive points. On the one hand, appellee claims that 
although Mr. Madsen did not comply with some of the technicali-
ties of Rule 4-604, he did appropriately preserve Mr. Penman's 
right to appeal and inform him of that right. On the other hand, 
appellee claims that Mr. Madsen had obviously determined that an 
appeal was not necessary. Such an argument does not make sense, 
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particularly when the constitutional rights of an individual are 
jeopardized. 
In claiming that appellant is sufficiently versed to 
maneuver in the judicial system, appellee points to nothing more 
than appellant's '"failures" in seeking relief. Appellee fails to 
address, however, this Court's previous order directing the Third 
District Court to appoint appellant counsel or that the lower 
court in fact has appointed counsel to represent appellant no 
less than four times post-conviction. 
Appellant submits, and the record supports, Madsen's with-
drawal was not based upon a belief or reasonable professional 
judgment that an appeal was not warranted; in fact, the gist of 
Madsen's August 14, 1992 letter clearly indicates that an appeal 
was appropriate. Madsen's letter in relevant part states: "I am 
willing to try and get you copies of appellate briefs filed in 
similar cases." Such a willingness would be meaningless if 
Madsen did not fully believe an appeal was appropriate. (R. 23.) 
Moreover, Madsen's failure to perfect an appeal was 
deficient performance which prejudiced petitioner's right of 
appellate review (and has a direct impact on petitioner's 
liberty) meeting both standards as articulated in Strickland v. 
-3-
Washington, 466 U.S. 668, 687 (1987) . Compare also Utah Code 
Ann. §§ 77-32-1, 77-32-2, 77-32-3 and 77-1-6. 
It is axiomatic that a defendant in the State of Utah is 
entitled to an appeal of first right (§§ 77-1-6; 77-32-1 et seq.: 
Art. I § 12, Utah Constitution). For example, Utah Code Ann. 
§ 77-32-2(1) provides that: 
Counsel shall be assigned to represent each indigent 
person who is under arrest for or charged with a crime 
in which there is a substantial probability that the 
penalty to be imposed is confinement in either jail or 
prison if: 
(a) the defendant requests it; or 
(b) the court on its own motion or otherwise so 
orders and the deferent does npt affirmatively waive 
g>r reject en the record the ppportynity to be 
represented-
(Emphasis added.) 
It is also axiomatic that a defendant is entitled to 
effective assistance of counsel. As stated in Wagstaff v. 
Barnes, 802 P.2d 774, 776 (Utah App. 1990), 
the denial of [the] right to the assistance of counsel 
at trial is "presumptively" a substantial and 
prejudicial denial of a constitutional right. 
[T]he assistance of counsel at trial is among those 
constitutional rights so basic to a fair trial that 
their infraction can never be treated as harmless 
error . . . (The Court has uniformly found 
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-. constitutional error without any showing of pi = j ] j j 3 ;:  5. 
when counsel was either totally absent, or prevented 
' " from assisting the accused during a critical stage of 
the proceeding). 
Id. a*- lntz citations omitted;
 vempnasis aaaca) . 
The ] owe 1 : • : 1 1 n: t' s j 1 idgment that appellant was not pre j udiced 
by Madsen's withdrawal is the equivalent of determining that the 
witl idr awa] was • 1 ia:i : 1: 1: il e s s ei :i : : i: I I : •!: :: -i 1] } :i s tl 1 = absence : f 
counsel "presumptively a substantial and prejudicial denial of a 
constitutional right" id...
 f but the appellant has not 
a f £ :i 1: 1: 1 1 a t :i ^  e ] } • ; a :i ^ * e d c :i : 1 e j e :: t: e :I : 1: 1 11 1 • 2 r e c • : • 1 d 11 1 e c p p o r f . ' ; ~ ~ > 
be represented by counsel. See Utah Code Ann. § 77-32-2.x 
In this context, the . .. .. upreme Court has held that it is 
error to deny indigent defendants representation during appeal of 
first right after counsel withdrawal because defendant was left 
Contrary to appellee's assertions that Rule 4-604 of the Utah 
Code of Judicial Administration, alone establishes the "objective 
standard of reasonable professional judgment regarding counsel's 
deficient performance/ 1 it is not Rule 4-604 standing alone that 
establishes the objective standard but the statutes governing 
counsel representation (e.g. §§ 77-1-6; 77-32-1; 77-32-2; 77-32-
3 ) . Withdrawal,, coupled with the constitutional statutory 
provisions which accord petitioner the right to counsel and 
permit petitioner an appeal of first right as well as the record 
(i.e., Madsen's declarations, etc.) taken together establish that 
counsel's performance fell below an objective standard of 
reasonable professional judgment. 
without representation during appellate courts actual decision-
making process. Penson v. Ohio, 488 U.S. 75, 85 (1988); Evitts 
v. Lucey, 469 U.S. 387, 396 (1985) (due process clause requires 
effective assistance of counsel during first appeal as of right). 
Coupled with the long-standing state court opinion that 
''counsel's failure to perfect an appeal is an 'obvious 
injustice'" Wagstaff v. Barnes, 802 P. 2d at 774, it would be 
begging the question to even suggest that appellant was not 
prejudiced by his counsel's actions and/or inactions under the 
circumstances of the instant case. 
Appellant's case clearly demonstrates unusual circumstances 
as outlined by Wagstaff v. Barnes, 802 P.2d at 774, and is nearly 
exactly on point with Wagstaff, which holds that: 
The court has uniformly found constitutional error 
without any showing of prejudice when counsel was 
either totally absent, or prevented from assisting the 
accused during a critical stage of the proceeding. 
Id-
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II. 
CONTINUED COURT APPOINTMENT OF COUNSEL IS 
EVIDENCE OF APPELLANT'S INABILITY JIQ - '-
ADEQUATELY REPRESENT HIMSELF. 
T i l l , ! - , III!! Hi ill .I i,',!,,' ,„! | 11 ' I I | | | I, I I b e "| | P y P f ] | | | Ml p p P 1 1 a l i t ' S 
ability of self - representation. Indeed, if the court believed 
appellant was q i a ^ i x ^ to represent hin ise] f the appo^:.-.. -.:.. 
co* . * u-r.---- been necessary. 
The court's continued appointments of counsel to represent 
appellant,. , coupled < " i I I J I lit- c c i i::i : t : ' s • de- :::i sic i is i :i : t t : i: ea -i 1 ai y 
determinations on appellant's pro se motions/pleading (other than 
his motion for appointment of counsel), is prima facie evidence 
11 1 a t a p p e 1 ] a 1 11: a :: t :i 1 1 g 1 :i 11 1 • : 1 11 11 :: • 1 1 n s e ] w a s n Q t;: a d e q 11 a t e 1 y versed 
in the law sufficiently to represent himself. 
Once counsel is appointed by the court, the law squai ely 
j-!a~^ ,-: rhp burden of representation upon that counsel. Ii ^^ 
were otherwise, the appointment of counsel would be little more 
tl lai 1 f :: 1 1: 1: t ; i tl 1 :: 1 it si ibstai ice . 
III. 
THE STATE'S FAILURE TO PISCLQSE THE EXISTENCE 
QF AN EXCULPATORY BALLISTICS TEST, COUPLED 
WITH THE OTHER FACTORS DISCUSSED IN 
APPELLANT'S APPEAL BRIEF, CONSTITUTE UNUSUAL 
CIRCUMSTANCES. 
Appellee claims that the State's failure to disclose the 
existence of an exculpatory ballistics report to appellant did 
not prejudice appellant's case. In so doing, appellee alleges 
that ''petitioner undoubtedly knew at the time of his plea that 
the State could not prove he was the killer." (Appellee's Brief, 
p. 17.) 
Appellee is clearly arguing evidentiary facts better left to 
be decided in an evidentiary hearing. Indeed, it would be 
difficult for appellant to refute or explain an evidentiary point 
(as suggested by appellee) when the trial court has refrained 
from conducting an evidentiary hearing, which should be granted 
by this Court. 
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For the foregoi ng reasons and the reasons set forth in 
appellant's appeal brief, appellant is entitled to an evidentia 
h e a r i i i g a s i e q u e s t e c:i :i i i 1 i :i s 1 i a 1: e a s c 
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